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Editorial: A European Union in 
Constitutional Mutation? 

I European Constitutional Law in Crises 

It is a platitude to say that the several and overlapping crises that have shocked the 
European Union (EU) since 2007 have led to fundamental changes in European 
constitutional law. These constitutional innovations may well be defined by their 
unconventional and largely improvised character. The ongoing European consti¬ 
tutional transformation is the cumulative result of decisions, 1 which have not been 
adopted through ‘standard’ supranational Treaty amendment processes or national 
constitutional reform processes, but taken off the beaten constitutional track through 
ordinary law-making procedures, through peculiar intergovernmental negotiations 
and last but not least, through the toleration of new institutional practices. Most 
relevant constitutional decisions have, moreover, been taken on the (constitutional) 
hoof. Leading actors have claimed repeatedly that it was the crises, and not them, who 
were setting the agenda, defining the alternatives (if any), and dictating the outcome. 

But is that really new? Or has the EU been there before? It could well be argued 
that unconventional constitutional reform is as European as stopping the clock in the 
meetings of the Council of Ministers or European Councils ending in the small hours. 
The most frequent explanation of the transformation of the three international Trea¬ 
ties through which the European Communities were constituted in the 50s into a 
constitutional order points to the transformative role of the rulings of the European 
Court of Justice (ECJ), supported by the institutional entrepreneurship of the Euro¬ 
pean Commission, to which national governments reacted, more or less willingly, with 
benign neglect. Moreover, is unconventional constitutional change in the middle of a 
crisis really unprecedented? Not at all. The crises of the 1930s did not only lead to the 
collapse of most democracies in continental Europe but also ended up unleashing 
what is perhaps the paradigmatic example of a (democratic) unconventional consti¬ 
tutional transformation, the New Deal. It could be added that the process of Euro¬ 
pean integration has been pushed forward by previous crises, which may have given 
a hand in accelerating previous constitutional transformations. But if unconventional 
constitutional change is not new to the EU, and crises as vehicles of constitutional 
transformation have been known before, why bother with the present European 
crises? 

It seems to me that there are two reasons why we should bother. The first regards the 
breadth of the changes. Very important powers have shifted from the national and 
regional levels to the Union, at the same time that these new competences 
have reinforced the power of the indirectly representative institutions of the EU. 


And of non-decisions. The relevance of the latter in the ‘governance’ of financial markets was highlighted 
many years ago by the Susan Strange. See, for example, her Casino Capitalism (Oxford: Blackwell, 1986), 
at 29-56. 
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At the same time, the codification of a legally differentiated treatment of Member 
States (different sets of rights and obligations are emerging for Eurozone states and 
non-Eurozone states, and for creditor/surplus states and debtor/deficit states) 
represents a major challenge to the principle of equality between Member States (and 
not so indirectly, of citizens). The second reason why we should bother concerns the 
depth of the changes. The peculiar combination of muddling through and radical 
transformation has resulted in major challenges to the role of law as the key means of 
social integration in the EU, in the shrinking of the effective space for democratic 
decision making and in the structural impossibility of the policies through which 
economic resources were distributed and redistributed in the Social state. While the 
constitutional transformation of the EU in the 1950s and 1960s arguably rescued the 
European nation-state and laid the grounds for the realisation of the programme 
of the Social and Democratic Rechtsstaats that European states managed to become 
and remain committed to be, it is difficult to see how the present dynamics could lead 
to a similar benign result. 

A The Breadth of the Constitutional Changes 

Firstly, six major powers have been shifted from the Member States and its regions to 
the EU 2 : 

1. The European Commission and the Eurozone Council have been decisively 
empowered to shape national economic policy. These two institutions (a) have 
been granted new powers concerning the monitoring and control of national 
macroeconomic policy (Member States are now mandated to prevent and 
correct national macroeconomic imbalances) 3 ; (b) have seen their powers 
strengthened (very especially the Commission) when it comes to the coordina¬ 
tion and supervision of national fiscal policy, as a result of (aa) the tightening 
of pre-existing fiscal ‘rules’ (viz. the medium-term budgetary objective) 4 and the 
introduction of new ones, including ‘rules’ on the trajectory of reduction of 
excessive deficits 5 and public debt 6 ; (bb) new procedural rules according to 


2 In some cases, the granting of competencies to the Union implies a formal and material shift of power 
from Member States and eventually their regions to the EU (this is clearly the case with the much 
strengthened power to monitor and control national fiscal policy). In others, it may well be argued that 
the formal shift of the competence does not imply a shift of real power, but the recreation at the 
European level of a power that nation-states had lost a long time ago. 

3 Regulation 1176/2011 of the European Parliament and of the Council on the prevention and correction 
of macroeconomic imbalances, 16 November 2011; OJ L 306, of 23.11.2011, 25-32; Regulation 1174/ 
2011 of the European Parliament and of the Council on enforcement measures to correct excessive 
macroeconomic imbalances in the euro area, 16 November 2011, OJ L 306, 23.11.2011, 8-11. 

4 Vid. See Article 2a, second paragraph of the consolidated text of Regulation 1466/97. Further tightened 
by Fiscal Articles 3.1(a) and (b) of the Stability Treaty to 0.5% gross domestic product (GDP), except for 
countries with debt levels significantly below 60% and clearly ‘sustainable’ public finances, as specified in 
Article 3.1(d) of the same Treaty. 

5 Article 5.1 second paragraph of the consolidated text of Regulation 1466/97. Article 6.3 establishes a 
specific limit to the ‘deviation’ that may occur in the implementation of the budget. 

6 Article 2.1(a) of the consolidated text of Regulation 1467/97. For a country such as Italy, with a debt of 
roughly 120% of its GDP, this implies reducing the debt by 3 GDP points per year. It does not take 
much imagination to foresee that this will lead to (mis)sale of public assets. And indeed contributed 
significantly to the quick rise in the interest that the Italian state had to pay for issuing debt in the early 
summer of 2011, leading to the 11th chapter in the Eurocrisis. 
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which not only automatic correction mechanisms will be triggered when defi¬ 
cits go astray, 7 but also the sanctioning proposals of the Commission will be 
approved when a qualified minority, and not a qualified majority, of Eurozone 
states supports the Commission (in the rather odd jargon that is widely used, 
we have moved from qualified majority to ‘reversed qualified majority’) 8 ; this 
centralisation of fiscal policy is reflected on the structure of the (relatively) new 
budgetary procedure, the ‘European Semester’, through which it is ensured 
that the key economic, budgetary and fiscal choices of all Eurozone states are 
monitored by the Commission and the Eurozone Council before each national 
budget bill is sent to the corresponding national parliament 9 ; all these changes 
imply a clear break from the Maastricht ‘model’ of asymmetric monetary 
union, as is hard to keep on affirming that Member States retain the power to 
conduct their fiscal policy autonomously. 

2. The leeway with which the ECB conducts the monetary policy of the Eurozone 
has been substantially increased. ‘Saving the euro’ (or being more precise, 
avoiding a reduction in the number of Eurozone states) has emerged as a 
meta-goal that trumps the spirit if not the letter of some Treaty provisions; in 
particular, keeping open and unclogged the transmission channels of monetary 
policy has been invoked repeatedly by the ECB to justify what the Bank itself 
has characterised as ‘non-standard’ monetary policy measures and very espe¬ 
cially those through which the ECB has undertook two new roles: (a) that of 
lender of last (increasingly in some cases, first) resort of Eurozone banks, by 
means of moving from providing refinancing for fixed amounts at variable 
rates to offering refinancing for unlimited amounts at fixed rates (at the same 
time that the collateral eligible to guarantee the loans was progressively 
expanded, ie the quality standards of collateral have been reduced); as a result, 
it is perhaps not far-fetched to conclude that ECB has been either a market- 
maker or full alternative to interbank financing for the last six years (and 
counting); this implies, at the very least, a different understanding of what 
articles 127.1 and 119 of the Treaty on the Functioning of the European Union 
(TFEU) (which mandate that the allocation of capital be the result of the 
operation of markets) imply for the conduct of monetary policy; (b) an indirect 
lender of last resort to Eurozone states by means of reducing the costs of 
borrowing by means of acquiring sovereign debt in secondary debt markets 
(through the securities markets programme launched in May 2010, radically 
expanded in August 2011 when the ECB started buying Italian and Spanish 


7 Fiscal Compact. Article 3.1(e). For the common principles laid down by the Commission, see the 
Commission’s communication, available at http://eur-lex.europa.eu/LexUriServ/LexUriServ.do7uri 
=COM:2012:0342:FIN:EN:PDF. 

8 These new powers can be seen as codifying to a large extent the practice that has evolved in the several 
‘programmes’ of ‘financial assistance’ to Eurozone and non-Eurozone Member States, in the framework 
of which the Commission, assisted by the European Central Bank (ECB) and the International Mon¬ 
etary Fund (IMF) (the famous troika) has shaped (if not micromanaged) the fiscal, labour and social 
policy of the bailed out states through the Memoranda of Understanding and the periodical revisions of 
the national compliance of the Memoranda. 

9 Unsurprisingly, the breadth, scope and schedule of national budgetary processes have been radically 
altered, with the detailed framing norms enshrined in the one directive that is part of the Six-Pack 
Council Directive 2011/85/EU of 8 November 2011 on requirements for budgetary frameworks of the 
Member States, OJ L 306, 23.11.2011, 41^17. 
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debt, and replaced by the outright monetary transactions in September 2012) 10 
or by means of lending states money via massive refinancing opportunities to 
financial institutions (this was perhaps the case of the two massive refinancing 
operations—the three-year refinancing operations LTROs, in jargon—of late 
2011 and early 2012, * 11 oversubscribed by financial institutions from the periph¬ 
ery of the Eurozone and which led to massive purchases of debt of the ailing 
Eurozone states); both moves seem to require a rather innovative understand¬ 
ing of Article 123 TFEU, different from that which seemed unanimous before 
the crises erupted in 2007, even if the specific way and extent to which the ECB 
has conducted this latter role is rather restrained, not going beyond what is 
needed to avoid fiscal asphyxia. 

3. The newly created European Stability Mechanism has been given the power 
and (apparently) the means to grant financial assistance to Eurozone states 
undergoing a (liquidity) crisis, 12 a power that seemed to have been cancelled 
after the entry into force of the Maastricht Treaty (even if, paradoxically, the 
EU as whole preserved the capacity to assist non-Eurozone states). 

4. The supranational Systemic Risk Board (an institution where the ECB is bound 
to play a leading if not decisive role) is now the institution responsible for the 
macroprudential supervision of European financial markets, a task that before 
the crises was largely seen as an unnecessary interference in financial markets, 
capable of self-stabilising themselves or, at least, not prone to suicide. 13 

5. There is a clear commitment to transfer the power of microprudential super¬ 
vision of financial institutions to the ECB, a commitment that has been trans¬ 
lated into secondary legislation, 14 even if the sinews of that power (the financial 


10 The programme remains a legal 'nasciturus'. We basically have the words spoken by President Draghi 
and Vice-President Constancio at the press conference of 6 September 2012 (http://www.ecb.europa.eu/ 
press/pressconf/2012/html/isl20906.en.html) and the press release of the ECB with the 'technical details’ 
of Outright Monetary Transactions (OMT) (http://www.ecb.europa.eu/press/pr/date/2012/html/ 
piT20906_l.en.html). The lack of a full legal text may well be due to the high probability of the 
constitutional validity of the mechanism being challenged before the German Constitutional Court, as 
indeed was the case. In the absence of a legal text, perhaps the chances of the programme being declared 
unconstitutional by the judges sitting at Karlsruhe are lesser. 

11 See the press release of 8 December 2011, available at http://www.ecb.europa.eu/press/pr/date/2011/html/ 
prl 11208_l.en.html where two massive refinancing operations at fixed rate where announced. In Decem¬ 
ber 2011, 529 billion euros were lent, while in March 2014 credit was refinanced for an amount of 488 
billion euros, a total exceeding thus the trillion euro figure, equivalent to the GDP of Spain, or around 
10% of the Eurozone GDP. 

12 European Council Decision of 25 March 2011 amending Article 136 of the Treaty on the Functioning of 
the EU with regard to a stability mechanism for Member States whose currency is the euro, OJ L 91, 
6.4.2011, 1-2; OJ L 91, 6.4.2011, 1-2; Treaty Establishing the European Stability Mechanism, 2 Febru¬ 
ary 2012, available at http://www.european-council.europa.eu/media/582311/05-tesm2.enl2.pdf. 

13 Regulation (UE) 1092/2010 of the European Parliament and the Council of 24 November 2010 on EU 
macroprudential oversight of the financial system and establishing a European Systemic Risk Board, OJ 
L 331, of 15 December 2010, 1-11; Regulation (UE) 1096/2010 of the Council of 17 November 2010 
conferring specific tasks upon the ECB concerning the functioning of the European Systemic Risk 
Board, OJ L 331, of 15 December, 162-164. 

14 Council Regulation (EU) no. 1024/2013 of 15 October 2013 conferring specific tasks on the ECB 
concerning policies relating to the prudential supervision of credit institutions, OJ L 287 of 29.10.2013, 
63-89; Regulation (EU) no. 1022/2013 of the European Parliament and of the Council of 22 October 
2013 amending Regulation (EU) no. 1093/2010 establishing a European Supervisory Authority (Euro¬ 
pean Banking Authority) as regards the conferral of specific tasks on the ECB pursuant to Council 
Regulation (EU) no. 1024/2013, OJ L 287 of 29.10.2013, 5-14. 
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means to render possible effective decisions on the liquidation of banks) are 
still being negotiated, with chances of a rather muddled and ambivalent, if not 
ineffective, outcome 15 ; this decision follows the beefing up of the powers of 
supranational agencies supervising financial activities in 2010 16,17 ; these changes 
have put an end to the assumption that a monetary union could be stabilised 
without a centralisation of the power of granting banking licences and of 
supervising the operations of financial institutions; if banks are European in 
life, they cannot be national at birth and in death, to paraphrase Goodhart’s 
famous dictum. 

6. Article 8 of the Stability Treaty assigns to the ECJ the power to review of the 
(now mandatory) national constitutional clauses patriating the principle of 
budgetary balance (the so-called ‘golden’ rule) into national constitutional law 
(eg Article 8 of the Stability Treaty). If the ECJ finds the national clauses 
defective, and the State does not amend its fundamental law in line with the 
requirements of the ECJ, the Luxembourg judges are given the power to fine 
that reluctant state. 

Against this general trend of centralisation, some national institutions are regarded 
as having managed to retain, if not increase, their authority. Unsurprisingly, such is 
perceived to be the case with the institutions of the ‘core’ Eurozone countries, less 
touched (at least for the time being, and at least in aggregate terms) by the crises. 18 
German institutions, in particular, are perceived as having retained power if not 
gained authority, so much so that they may turn to be a potential check on a 
(reluctantly) hegemonic German government. 19 However, it may well be that all that 


15 See the Commission's proposal, which at the time of going to print was still the relevant drafting to 
consult. ‘Proposal for a Regulation of the European Parliament and of the Council establishing uniform 
rules and a uniform procedure for the resolution of credit institutions and certain investment firms in the 
framework of a Single Resolution Mechanism and a Single Bank Resolution Fund and amending 
Regulation (EU) no. 1093/2010 of the European Parliament and of the Council", COM (2013) 520 final, 
of 10 July 2013. 

16 Regulation (EU) 1093/2010 of the European Parliament and of the Council establishing a European 
Supervisory Authority (European Banking Authority), amending Decision No 716/2009/EC and repeal¬ 
ing Commission Decision 2009/78/EC, 24 November 2010, OJ L of 15.12.2010, 12^17; Regulation (EU) 
1094/2010 of the European Parliament and of the Council establishing a European Supervisory Author¬ 
ity (European Insurance and Occupational Pensions Authority), amending Decision no. 716/2009/EC 
and repealing Commission Decision 2009/79/EC, 24 November 2010, OJ L of 15.12.2010, 48-83; Regu¬ 
lation (EU) 1095/2010 of the European Parliament and of the Council establishing a European Super¬ 
visory Authority (European Securities and Markets Authority), amending Decision no. 716/2009/EC and 
repealing Commission Decision 2009/77/EC, 24 November 2010, OJ L of 15.12.2010, 84-119. 

17 Something that accounts for the need of a specific regulation dealing with the relationship between the 
ECB and the European Banking Authority, see Regulation (EU) no. 1022/2013 of the European 
Parliament and of the Council of 22 October 2013 amending Regulation (EU) no. 1093/2010 establishing 
a European Supervisory Authority (European Banking Authority) as regards the conferral of specific 
tasks on the ECB pursuant to Council Regulation (EU) no. 1024/2013, OJ L 287, of 29.10.2013, 5-14. 

18 Many observers point that the effective authority of national institutions is closely tied to the credit- 
worthiness of each state, or in operational terms, the rates that state has to pay when issuing sovereign 
debt. However, that indicator has not been thoroughly consistent, as Italy enjoyed rather affordable 
rates until mid-2011. Indeed, Italy had modest surpluses in Target 2 in the early months of the crises. But 
were Italian institutions really holding up even then? 

19 That trend may also have to do with the strong institutional identity of the Court or the Bundesbank 
(which is related to German history and to the evolution of the German economy, but that it would very 
odd to explain by reference to the export successes of Germany), and by the way in which German 
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glitters is not real power. As Deters points in his article in this issue referring to the 
German Constitutional Court, Karlsruhe has found itself in a fix, caught between the 
will to modulate but not revert the process of integration and the deadweight of its 
own past jurisprudence and the constrains resulting from its being a national institu¬ 
tion. The bottom line of the judgments rendered by the German Constitutional Court 
on the crises may well be summarised into ‘fine as long as you keep the German 
parliament on the loop’. Something that may be difficult to square with what is 
needed to keep even muddling through, as illustrated by the OMT ruling, published 
when this piece was hitting the presses. 

Similarly, the German Parliament has indeed been seen its role sheltered once and 
again by the constitutional judges, but only (as I reiterate below) to be empowered to 
do things it may well not be actually capable of doing. The Bundesbank retains a 
major latent veto power over ECB heterodox policies, a power that largely derives 
from the fact that it is national central banks that actually operate in markets, and not 
the ECB; and the Bundesbank is the key national central bank by sheer size (and not 
only). However, as is also the case with the other institutions, the Bundesbank is 
confronted with the fact that were it to use its power, this act will at the same time 
confirm its utmost authoritative position, and end that authority, as the exercise of its 
ultimate veto power is likely to unleash an unstoppable process of disintegration. The 
authority of national institutions may well be an optical illusion: What may be sound 
from a unilateral national perspective may undermine the Union if generalised. 
Additionally, black-letter legal scholarship tends to ignore what is a key question, 
namely whether the granting of powers to national institutions makes much of a real 
difference. German parliamentarians have been saying off the record what should be 
evident after what may be labelled the ‘Finnish’ affair. Namely that the German 
Parliament does not know what to do of the powers Karlsruhe insists in granting it. 
The Finnish affair is revealing. The Finnish Parliament conditioned support to the first 
Greek bailout to the Finnish state being provided with adequate collateral. This 
agreement was essentially kept out of the public sight (secrecy grows exponentially 
during crises, sometimes for good reasons, others for the obvious temptation to reduce 
the chances of public criticism). Later on, a Finnish newspaper not only got hold of the 
details of the agreement, but revealed that the guarantees could well be described as 
hot air in a rush. Had it been necessary to make use of them, the Finnish citizens would 
have found that there was a hole in the pocket where the guarantees were kept. 

Secondly, power has not only shifted across levels of government, but also (and 
crucially) along the supranational level of government. The new competencies attrib¬ 
uted to the EU have all resulted in gains by institutions whose legitimacy is indirectly 
democratic (to be pedantic, whose ‘chain’ of democratic legitimacy is long, with many 
links) while the competencies and authority of both the European Parliament and of 
national parliaments (with the rather more formal than substantive exception of some 
national parliaments, as just indicated) have largely stalled. 

To summarise in a systematic fashion what results from the shifts just described: 

1. The ECB has (a) become the decisive actor within the Systemic Risk Board 
and thus the institution that is called to shape macroprudential policy; 


politicians have played their cards (the two gropekoalitionen led by Merkel perhaps reflecting the 
awareness of the increasingly hegemonic role played by Germany, as well as reflecting the wide consensus 
on socio-economic policy among Christian-Democrats and Social-Democrats). 
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(b) made into the prudential supervisor of European financial institutions (and 
eventually, although doubtfully, into the key institution in the process of 
resolution of failed or failing financial institutions); and (c) unleashed from 
some of the constrains that seemed to be placed on the conduct of its monetary 
policy, as it seems that other institutional and national governments have 
accepted, when not welcomed, its role as lender of last (in some cases first) 
resort of Eurozone banks, and indirect lender of last resort of Eurozone states 
(at least to the extent that this is required to avoid fiscal asphyxia). 

2. The Eurozone Council (non-existent at the outset of the crises) has gained 
considerable power. The Eurozone Council is the institution that decides finan¬ 
cial assistance while it plays a decisive role in the monitoring and supervision 
of national fiscal policy. The creation and empowerment of the Eurozone 
Council has also transformed the way in which the European Council at large 
acts and decides, among other reasons because the principle of equality 
between Member States has been relativised (something to which I come back 
infra). Not only creditor states seem to have and exert more power than 
creditor states within the Eurozone Council, but the Eurozone Council as a 
whole is in the process of becoming the real centre of gravity of power within 
the Union, something that has sparked the protests of some non-Eurozone 
Member States and which has led to a rather convoluted practice through 
which the circle of allowing some influence to those who are not inside while 
affirming the identity of the Eurozone as a whole is expected will be squared. 
Furthermore, the empowerment of the Eurozone Council has been at the cost 
of weakening the traditional role of the Commission on what concerns political 
and legislative initiative. The procedure followed in the drafting of the several 
legal instruments through which the reform of the European economic gov¬ 
ernance has been substantiated is revealing of that shift, with the president of 
the European Council leading the debate and brokering the final deals to a 
much larger extent than the president of the Commission. 

3. While the Commission may have seen some of its traditional powers weak¬ 
ened, the monitoring and disciplinary power of the Commission (or perhaps 
one should say of the Commissioner of Economic and Financial Affairs) has 
been much reinforced on what concerns macroeconomic and fiscal policy (and 
not so indirectly, labour and tax policy, as I argue below). The shift from 
majority to minority voting makes the Commissioner of Economic and Finan¬ 
cial Affairs a key actor when it comes to monitoring and sanctioning Eurozone 
states in breach of deficit and debt thresholds and targets. 20 

4. The ECJ has also been given new powers, in particular as custodian of the 
primacy of Union law vis-a-vis the national pouvoir(s) constituant(s) , a power 
that perhaps can only exist as long as is not made use of. 21 

5. Finally, the constitutional practice followed since May 2010, now codified in 
the legislative Six-Pack reform and the Stability Treaty, has made of the IMF 


20 These two contradictory developments may further the trend towards multiplying the power poles within 
the Commission along its President (the double-headed Representative for Foreign Affairs, and the 
President of the Eurogroup). 

21 A ruling of the ECJ fining say the French state for a wrong transposition of the golden rule after the 
transposition was enshrined into the French Constitution and approved in a referendum would perhaps 
be the last judgment ever rendered by the ECJ. 
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an institutional actor that is formally assigned powers and competences by EU 
law as part of the troika. It seems more likely that it will be the IMF, and not 
the EU, the one to advocate putting an end to its own powers. 22 

By contrast, the European Parliament has been assigned no substantive powers in 
the reformed European ‘economic governance’. Besides having ensured some (argu¬ 
ably more symbolic than effective) changes in the drafting of the Six-Pack and the 
Two-Pack, the European Parliament has been confined to being the ‘lieu’ where 
‘economic dialogue’ regarding the monitoring and disciplining of economic policy will 
take place. Certainly the public discussion of the reasons underpinning fundamental 
decisions on the economic governance of the Eurozone may in the long run contribute 
to a different institutional structure and substantive consistency, but it remains 
unclear how the democratic legitimacy of the new procedures and decisions could be 
ensured in the short and mid runs. 

Thirdly, the crises have rendered very explicit two cleavages that pose a major 
threat to the principle of equality among Member States. 

The stability of an asymmetric monetary union was pledged to a federal but 
apolitical ECB (and the transformation of national central banks in the semblance of 
the ECB), a (thin) set of constitutional principles, two (short) Regulations making up 
the Stability and Growth Pact, the soft law that was expected to emerge in the process 
of peer learning and reviewing, and the capacity of market actors to contribute both 
to the stabilisation of financial markets and to the disciplining of ‘autonomous’ 
national budgetary decisions. This entailed that to a rather large extent, European 
Economic and Monetary Union (EMU) was pledged to the ideal of self-stabilising 
and public-disciplining financial markets (or perhaps we should say actors). The fact 
that there were Member States of the EU that were not members of the Eurozone was 
regarded as not only ‘temporary’, but also as something essentially manageable. But 
we know now that, as Vilsher reminds us in his contribution to the issue, cross-border 
capital flows grew very rapidly. Once the ‘structural reforms’ implemented by the 
Schroeder government were fully effective, German financial institutions started to 
recycle the huge German trade surpluses into loans to the periphery of the Eurozone, 
which was then duly flooded with cheap credit. Cross-border capital flows created a 
community of economic risks in a regulatory, redistributive and insurance vacuum; in 
brief, no community of insurance was built alongside the community of economic 
risks. The various (and not all fruitful) initiatives aimed at establishing a suprana¬ 
tional regulatory framework of financial activities, the beefing up of European regu¬ 
latory agencies, the creation of the Systemic Risk Board and last but not least, the 
assignment of powers of microprudential regulation to the ECB result from learning 
the hard way the sheer limits of trusting too much on the action of financial markets 
as a means to ensure ‘good governance’. A wide consensus has emerged in the last six 
years on the need of reintroducing a modicum of regulation and of government. But 
the moment in which it is established that the stability of monetary union requires 
more than soft law and the discipline of financial markets, the moment in which being 
inside or outside the Eurozone starts to matter, and to matter much. After rather 
abstract talk about differentiated integration in the last two decades, we woke up, and 
inequality among Member States started to be legally codified: 


22 Cf., for example, Ousmene Mandeng, ‘The IMF must quit the troika to survive', Financial Times , 17 
April 2013. Mandeng was once deputy director of the IMF. 
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1. Of the eight pieces of secondary legislation that made up the Six-Pack and the 
Two-Pack, four of them are explicitly addressed only to Eurozone Member 
States. 

2. The Fiscal Compact is an intergovernmental Treaty signed by 25 of the (then) 
27 Member States; all non-Eurozone states bar the United Kingdom and the 
Czech Republic have signed it, and Denmark and Romania have declared their 
being fully bound by the whole Treaty. 23 

3. The European Stability Mechanism has been created outside of the formal 
Treaty framework, in application of amended Article 136. 

4. And while formal differentiation is very relevant, perhaps the cleavage is being 
made wider by the daily conduct of European business. The very dynamics of 
the steering of the crises plus that stemming from the new institutional struc¬ 
tures and decision-making procedures have unleashed a process of ‘duplica¬ 
tion’ of supranational institutions. We do now have the European Council and 
the Eurozone Council. And there is clear structural pressure to find ways of 
ensuring the coherence between the constituency of the Eurozone and the 
representatives sitting in the European Parliament, as Fasone documents (and 
opposes) in her contribution to this issue. 

A second major cleavage results from the different legal position of creditor/surplus 
and debtor/deficit states. The move from majority to minority voting on what regards 
the monitoring and, especially, the disciplining of national fiscal policy results, de 
facto, in empowering creditor/surplus states (a minority within the Eurozone) against 
debtor/deficit states. Given the interplay of the rules assigning votes in the Council 
and the national interests at stake, it is not too far-fetched to see that a Commission 
seeking to sanction a debtor/deficit state (say Greece) will look for the votes of the 
creditor/surplus states, namely Germany, Austria, Finland and the Netherlands, 
which happen to make up a qualified minority. While it could be argued that the 
credit/debit position of a state may change in the long run, this has largely not been 
the case in the last two decades. It perhaps suffices to read the Preamble to the 88/361 
Directive, which made of capital movement a true fundamental freedom and the list 
of countries to which special provisions apply, and the reasons why this is the case, to 
observe that the condition of creditor/debtor is indeed very sticky. Similarly, while the 
European Stability Mechanism can only act by unanimous consent when taking 
important decisions (including the decision to provide financial assistance to one 
Eurozone state), there is one exception, which allows decisions by 85% of the votes 
when there is urgency. As Vilsher reminds us, votes have been attributed in a rather 
peculiar fashion (according to democratic standards), as the voting weight of each 
state depends on the capital of the Mechanism it has subscribed. This means that 


23 As is well known, the Fiscal Compact was enshrined in an intergovernmental Treaty because not all 
Member States would have agreed to its being incorporated to a standard reform Treaty. The fact that 
the signatories to the Fiscal Compact are 25 reflects that the cleavage between insiders and outsiders of 
the Eurozone does not only depend on the formal status of Eurozone state. Much will depend on the 
concrete way in which the complex mechanism foreseen in the microprudential regulation unfolds. 
Non-Eurozone Member States may subject themselves to the authority of the ECB. Probably out of the 
hard lessons of the last years, specific provisions are included in the Regulation to govern the ‘exit’ of a 
non-Eurozone state for such voluntary submission. But which would be the circumstances in which a 
non-Eurozone state could discontinue such arrangement without endangering the stability of ‘its’ finan¬ 
cial institutions? 
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some, but not all states, have formal solo veto power: Germany, France and Italy, 
of which perhaps only Germany can effectively make use of it without setting a 
precedent that may apply to itself in the long run to itself. 

B The Depth of the Constitutional Changes or What is at Stake 

The second reason why we should bother with the present crises of the EU is that the 
substantive implications of the changes are massive. 

Firstly, there are reasons to consider whether the very role of law as the key means 
of European integration is being seriously challenged. 

1. This may be partially blamed on previous bouts of legal hubris. Writing into 
the Treaties the ‘no bailout principle’ when deciding on an asymmetric mon¬ 
etary union was probably a recipe not only for economic and political misery, 
but also for constitutional disarray. 24 

2. But Lon Fuller’s law (thou shall not pass laws impossible to comply with) may 
well be in the process of (keeping on) being honoured on the breach. As was 
mentioned in the previous section, the normative ranking and value of 
so-called ‘golden rule’ has not only been strengthened at the European level, 
but has been forced upon national pouvoir(s) constituent(s ). 25 There are 
reasons to doubt that the principle would have been of much help in, say, the 
Irish or Spanish cases, given that both countries seemed to be reducing their 
debt (and quickly) while cumulating massive structural deficits. What is, after 
all, the point of a constitutional norm that has to be set aside just when it 
should be applied? 

3. Much turns around the very problematic concept of ‘structural deficit’, which 
is now at the core of the system of (at first sight very) tight and precise rules by 
means of which the new Stability and Growth Pact, together with the Stability 
Treaty, frame national fiscal policy. However, the concept of structural deficit 
is problematic if not tricky, at least to the eyes of poor lawyers and social 
scientists. Quite obviously, the structural deficit is not the actual deficit, but is 
the deficit that results from ‘discounting’ the positive or negative effect that the 
position on the economic cycle has on the accounts of the exchequer. This 
seems to entail that what is said to be the ‘structural deficit’ depends on which 
model of the ‘economic cycle’ is found to be the correct one. Here the trouble 
starts. There seem to be many possible models of the economic cycle. That 
variety is perhaps not unrelated to different assessments of what the future has 


24 When Maastricht was negotiated, countries with low inflation thought that the constitutionalisation of 
the no bailout principle sent the right signal to political and economic actors. They failed to realise that 
the use of law as a means of conveying credibility is highly problematic when future breaches of the law 
are highly probable. Sooner or later, some Member State will find itself in an impossible fix. The other 
Member States will have all the incentives in the world to avoid that state collapsing, as that may well 
result in what has been funnily referred as ‘contagion’ (words are never innocent, and the present crises 
illustrates this abundantly). 

25 Here is important to distinguish between three different debates: on fiscal policy (whether or not, and 
when, to run deficits), on the legal framework of fiscal policy (which should be the legal norms governing 
fiscal policy) and on which should be the constitutional framework of fiscal policy (whether the legal 
norms framing fiscal policy should be written in the constitution, which in some cases may be equivalent 
to writing that in stone). Even if one were to conclude on the wisdom of a legal act limiting budget 
deficits, one could find inappropriate to constitutionalise the principle. 
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in stock for us and of the effects of present policies on long-term performance 
of the economy. What judgment will we be forced to pass now on estimations 
about the size of the Greek structural deficit in say 2006? Furthermore, given 
the degree of economic interdependence within the EU, and perhaps very 
especially within the Eurozone, any serious model of the business cycle has to 
take into account the evolution of other economies aside from the national one 
(if indeed talk about the national economy makes sense at all). Indeed, the 
more that growth is made to depend on international competitiveness (the 
more that growth is led by the external sector, as is now usually said), the more 
the model of the business cycle becomes complex and open to contestation. 
Indeed, it is hard to appreciate much of a consensus among economists on 
what a structural deficit is and how it is to be measured. It seems to me that 
more than an ‘essentially contested concept’, 26 ‘structural deficit’ is an indeter¬ 
minate concept. A useful concept and figure for the purpose of planning ahead, 
structural deficit may well turn out to be a fully discretionary constitutional 
term, calling for a fully discretionary decision. Which is rather problematic if 
one takes seriously the Rechtsstaat. 

4. Finally, the crises have led to a certain flight from national and European 
constitutional law (a true race to find empty constitutional spaces). It is well 
known that the original European Financial Stability Facility was a creature of 
Luxembourgeois law, which then entered into a rather hard to characterise 
‘agreement’ with all the Member States of the Eurozone and which issued debt 
governed by the law of England. 27 Even more noticed and discussed has been 
the decision to ratify the Stability Treaty as an intergovernmental treaty after 
the United Kingdom and the Czech Republic rendered clear their opposition 
to its enshrinement into the primary law of the Union. The new European 
Stability Mechanism has also been constituted by an intergovernmental treaty 
between the Eurozone states, although in this latter case in application of 
(amended) Article 136 TFEU. 28 The European Parliament was instrumental in 
inserting specific provisions foreseeing the integration of the Stability Treaty 
into the Union Treaties in the near future. But will that rather vague commit¬ 
ment be sufficient, or is it another piece of evidence of a lack of understanding 
of the limits of law as a means of social integration? Of, in a nutshell, a peculiar 
form of legal fetishism? 

Secondly, the constitutional changes described above render difficult to avoid the 
conclusion that the process of democratisation of the Union has been not only halted, 
but runs a serious risk of being reversed: 

1. Power has shifted towards the least representative institutions, at the same time 
that equality between Member States has been seriously compromised. With 


26 One which in its origin may have a certain Keynesian perfume, if the reader allows me the metaphor, but 
which has been articulated differently depending on the underlying normative and economic theory of 
the different authors. 

27 Given that peculiar legal nature, it is perhaps unsurprising that at some point the chancellors of the 
exchequer of the Eurozone considered increasing the lending capacities of the Facility by ‘leveraging’ its 
funds. 

28 It has been pointed that there is nothing new in the Treaties pointing to an intergovernmental treaty as 
the legal means of furthering integration (that was the case with the old international treaties foreseen in 
Art 220 of the original EEC Treaty). 
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the breadth and scope of what the ECB can do through monetary policy 
severely expanded, and the decision making on fiscal policy shifting towards 
the Eurozone Council and the Commissioner of Economic and Financial 
Affairs, it is unavoidable that many citizens will come to the conclusion that 
not much is left to decide at the national level, while they have not many means 
to really affect the direction of supranational policy. Sociological fieldwork has 
already pointed to a growing feeling of humiliation in the European periphery 
(which gave rise to a growth of anti-German sentiment first, but that is now 
being translated into decreasing trust in supranational institutions). The legal 
equivalent may be a growing feeling of loss of citizenship. As if Europeans, 
mainly but not exclusively from peripherical Eurozone Member States, would 
have become suddenly stateless, their national state failed at the same time that 
the EU turns into something different from what they thought it was. 

2. The problem seems to go beyond the mere setting aside of parliaments in the 
process of decision making (which is in itself a fundamental problem). While 
the European Parliament has been humbled down on what concerns the new 
structure and decision-making processes of the European economic govern¬ 
ance, the national parliaments of the creditor/surplus states only seem to have 
done better, as already indicated. European democratic legitimacy may not be 
achievable by means of multiplying veto points without seriously imperilling 
the very capacity of the Union to act. At the same time, a too streamlined 
decision process is likely to backfire in legitimacy terms. The ECB can decide 
on its own to act as an indirect lender of last resort to some Member States. 
But could that power endure were the ECB to suffer losses (whether real or 
purely on accounting terms) as a result of the restructuring of the debt of one 
Eurozone state? Sanctioning a Eurozone state is now much easier than was 
before. But could a sanction proposed by the Commission and supported by a 
minority of states be felt as legitimate by the citizens of the ailing and now 
sanctioned state? 

Thirdly, the contrast between on the one hand the new distribution of competences, 
with power shifting to the centre, and on the other hand the burden on Member States 
of macrobalancing their national economy, 29 the largely asymmetric definition of what 
is an imbalance 30 may undermine the capacity of the Member States to discharge their 
obligations as social states. Under the present division of competences, Member States 
caught on a recession are left with two and only two policy weapons, labour and tax 
policy, which they can only make use in one way and one way only if they want to 
comply with Union law: as levers of an internal devaluation. The rubber is that an 
internal devaluation cannot but consist of distributive and redistributive policies that 
are bound to lead to outcomes exactly opposite to those which the Social state is 


29 It is national economies, one by one, that have to be balanced, not the European economy as a whole 
which is a bit confusing, given that monetary union was supposed to be a fundamental step in realising 
the single market goal. 

30 So far, the Commission seems to believe that surpluses are less problematic than deficits, as if there could 
be surpluses without deficits in a European economy that remains largely on balance with third coun¬ 
tries, which is not so surprising after all, given that the euro remains a very second reserve currency, and 
quite obviously the rest of the world is not in a monetary union with the Eurozone so that overall 
European surpluses tend to lead to the appreciation of the Euro, and the subsequent loss of competi¬ 
tiveness, which in due course does away with the surplus. 
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supposed to seek. Instead of moderating inequalities, an internal devaluation aims at 
increasing them, at augmenting the capital share and the labour share of national 
income (under the assumption, which may prove wrong after all, that this will result in 
the accumulation of capital which will in due course be invested, restarting the ailing 
national economy). Instead of the state removing obstacles to material and not only 
formal equality, public authorities have to foster their reappearance, as austerity 
leads to a reduction in the levels of provision of public services, and to a reduction of 
income redistribution through tax and transfers. With the introduction of very specific 
debt reduction trajectories for Member States with public debt over the magic 60% 
threshold, state retrenchment may well be necessary for at least the next 20 years. 
What would be left by then of the social state? A very decisive question, especially 
given the dearth of historical precedents of a successful internal devaluation. 

II An Emerging Research Agenda? 

At the time this editorial is being written, most European politicians and a good deal 
of the pundits claim that the worst of the crises is over. There are perhaps very good 
reasons to think that the present (and relative) calm is more apparent than real (a 
phoney calm, if one may be allowed). The underlying economic, financial, fiscal, 
macroeconomic and political weaknesses that exploded into several, overlapping and 
mutually reinforcing crises have been barely dealt with. But even if the politicians and 
the pundits were right, the EU now is rather different from the EU that was before the 
crises started. This means that there is a major task for European legal and social 
scholars, and in particular for this journal, to fulfil. At times like this, ‘law in context’ 
analyses reconstructing how the structural and substantive content of European law 
changes and how law as a means of social integration evolves are more needed than 
ever. As the ‘governance’ turn and the radical variants of constitutional pluralism 
fade away, it is perhaps time to engage more seriously with democratic constitutional 
theory, sharpened and tested for decades in national Social and Democratic 
Rechtsstaats, and to dig even further into the historical and economic context of 
European law. Perhaps it is the right time to grant to David Hume that what is 
relevant is not so much whether ideas are out of the common road or not, but whether 
they are good or bad. 31 There are perhaps four things that we need to do and that all 
the articles in this issue contribute to do. 

Firstly, all crises require us to be conscious of and reflective on the past, especially 
if they are deep and structural as this one is. This is perhaps why Somek highlights at 
the end of his article in this issue the role that European political and constitutional 
history could play both as a vantage point from which to relativise the novelty of the 
present and as a source of inspiration for future institutional and substantive alter¬ 
natives. This is well illustrated by the way in which Wilsher compares the ongoing 
European crises with the interwar crises. There are relevant parallels to be drawn 
between the gold standard and the euro. To wit: Can we pretend to stabilise EMU by 
means of depoliticising both monetary policy and fiscal policy? If it not only did not 
work in the 1930s, but indeed ended up very badly then, can we be sure that this time 
will be different? We need to dig further and deeper in the comparative history of the 
development of the European Social and Democratic Rechtsstaat, a history that not 
only is part of European positive law (the normative bedrock on which both national 


31 David Hume, Of Commerce, now in Selected Essays (Oxford: Oxford University Press, 1998), at 156. 


©2014 John Wiley & Sons Ltd. 


139 



European Law Journal 


Volume 20 


and supranational constitutional law are built), but that is the background against 
which the most influential European legal theorists shaped their thought (very obvi¬ 
ously, Kelsen, Heller, Schmitt or Smend; but also, and the list is far from exhaustive, 
Hart, Lipgens, Garcia Pelayo, Calamandrei, Capitant and Cappelletti). 

Secondly, the ongoing process of constitutional mutation the Union requires 
renewed efforts at the synthetic description and reconstruction of European law. We 
need to go beyond chasing constitutional changes made on the constitutional hoof. 
We need to go deep into the technical details of legal change in all corners of 
European law and at the same time provide a clear understanding of how such 
changes affect the overall constitution of the EU. Several of the articles in this issue 
contribute to that goal. Palmsforter raises doubts over the constitutional implications 
of the move to minority voting in Eurozone economic governance, while Fasone 
documents the weak position of the European Parliament within it, with the growing 
cleavage between Eurozone and non-Eurozone states challenging the ‘homogeneity’ 
of the European Parliament itself. Achtsiouglou and Doherty document in detail the 
extent to which the Memoranda of Understanding signed by Greece and Ireland have 
had a similar structural effect on two rather different industrial relations systems. In 
both cases, policy change has been micromanaged and has led in a direction that 
makes functional sense (given the assumptions made by the ‘troika’, highly contested 
even within the IMF at the time), 32 namely a serious constraining of the autonomy 
of collective bargaining, but which is extremely problematic from a constitutional 
perspective. 

Thirdly, the description and reconstruction of this rapidly mutating constitutional 
law in a manner attentive to the economic, social and political events and transfor¬ 
mations leads quite unavoidably to an assessment of the sharpness and adequacy of 
the conceptual tools and theoretical frameworks we use as legal and social scholars. 
European legal studies have been very keen (perhaps too keen) on conceptual inno¬ 
vation. But with the ‘governance’ turn now in the retreat, the effectiveness of soft law 
mechanisms severely questioned and constitutional pluralism confronting the hard 
test of the centralising pressures typically unleashed by crises, perhaps there will be 
more chances to go beyond ‘constitutionalisation’ talk and reconstruct European 
constitutional law with the help of ‘classical’ democratic constitutional theory, as 
developed for decades in national Social and Democratic Rechtsstaats. This is perhaps 
why Somek’s article invites us to consider which is the ‘public philosophy’ which we 
would have to accept in order to find legitimate European constitutional law as 
stands. His answer is that such ‘public philosophy’ would be one not so public (if not 
openly apolitical) but also very different to the one characteristic of the Social and 
Democratic Rechtsstaat. EU law has become the law of the unencumbered cosmo¬ 
politan, for whom politics is a fuss. Whether one agrees or not with Somek’s argu¬ 
ment, the article highlights the key role that constitutional culture and constitutional 
politics play. Similarly, Wilsher’s article provokes us into considering what role law is 
likely to play in the governing of the European crises. The original EMU design 
reflected an uneasy compromise between the proper means of social integration to 
ensure the stability of an asymmetric monetary union: Was there a need of rules 
of fiscal policy (as the German government claimed) or would financial markets 


32 For the harsh internal debate, see the (leaked) memorandum of the IMF, with a compte rendu 
of the decisive 10 May 2010 meeting, available at http://ep00.epimg.net/descargables/2014/02/01/ 
3d638976e4fd3cd4001ab63dfa750acf.pdf. 
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discipline be enough to do the trick? The result, as pointed above, was a mix of the 
two with a pinch of added soft law. The rhetoric behind the Six-Pack, the Fiscal 
Compact and the Two-Pack seems to point to a move from soft law to hard law and 
consequently, a lesser role for financial markets discipline (which reacted too late and 
then in panic). But as Vilsher reminds us, all the new ‘rules’ (on the medium-term 
budgetary objective, the deficit reduction trajectories or the triggering of automatic 
correction mechanisms) are anchored to the concept of ‘structural deficit’. The fact 
that ‘sanctions’ are now quasi-automatic given the move to minority decision making 
does not turn soft law into hard law, but arguably, may lead to the hardening of 
governance. But is ‘hard governance’ a step towards the law of the Social and 
Democratic Reclitsstaat , or rather its potential nemesis? Finally, Deters reveals the 
limits of the ERM ruling of the German Constitutional Court, using politico-scientific 
tools to highlight the structural constrains within which national actors operate. 

Fourthly, we need to take seriously substance. This is not a mere unfolding of an 
ambivalent constitutional decision led by courts that at the end of the day could have 
been rebuffed by political actors (and occasionally were). We are witnessing a shift in 
the material constitution of the EU, as Achtsioglou and Doherty, Palmstorfer and 
Fasone illustrate. 

Interesting times lie ahead of us; unfortunately, they have been and seem likely to 
be in the future, exceedingly testing. 


The contents of this issue make it perhaps especially fit to honour the memory of 
Yota Kravaritou and Brian Bercusson. Both of them were close collaborators of the 
journal. 

Their passing away made the whole readership of this journal orphans of their 
sharp scholarship and deep normative commitments, and all their students and col¬ 
leagues orphans of their human warmth and sense of irony. Thou shalt be living 
amongst us. 
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